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ACT:

Cvil Service:

Fam |y Pension-Contributories to -schene entitled to
famly pensi on- Scheme l'i beralised-Pre-condition of
contribution done away w th-Benefit not extended to non-
contributories-Wether violates Art. 14 of the Constitution

HEADNOTE

Since January 1, 1964, there were in force two paralle
fam ly pension schenes in operation, nanely, (a) a pre-
l'i beralisation schene which continued to be in force for
those who retired prior to 1.1.1964 or those who did not
contribute out of the death-cumretirenent gratuity, roughly
styled as non-contributory scheme. The other was the
contributory schene. Both these schemes are incorporated in
Rule 51 and 55 respectively of the Civil Services Pension
Rul es 1972. On Septenber 22, 1977 the Governnent of India
done away with the pre-condition of contribution of two
nont hs enol unments out of death-cumretirenent gratuity. But,
the widows of the Government servants who had not agreed to
make the contribution in accordance with the 1964 schemne
were denied the benefit of pension schene and this
disability continued even after the changes introduced in
1977 when the schenme ceased to be contributory Such w dows
noved Suprenme Court and Bonbay Hi gh Court in wit petitions.
The High Court rejected the wit petition

Di sposing of the petitions and the appeal to this
Court,
N

HELD: 1. Since the famly pension schene has becone
non-contributory effective from Septenber 22,1977, any
attenpt at denying its benefit to wi dows and dependents of
Covernment servants who had not taken advantage of the 1964
i beralisation schene by maki ng or agreeing to make
necessary contribution would be denial of equality to
persons simlarly situated and hence violative of Art. 14.
If wi dows and dependents of deceased Governnment servants
since after Septenber 22, 1977 would be entitled to benefits
of famly pension schenme w thout the obligation of making
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contribution, those w dows who were denied the benefits of
the ground that the Governnent servants having not agreed to
nmake the contribution, could not be differently treated
because t hat woul d be i ntroduci ng an i nvi di ous
classification among those who would be entitled to simlar
treatnment. [1046 B- D]
1043

2. Were the Governnent servant rendered service,
to conpensate which a famly pension schenme is devised the
wi dow and the dependent minors would equally be entitled to
famly pension .19 a matter of right. If fact the Court
| ooks upon pension not nmerely as a statutory right but as
the fulfilment of a constitutional promse inasnmuch as it
partakes the character of " public assistance in cases of
unenpl oynent ol d-age, _disablenment or simlar other cases of
undeserved want. Relevant rules nerely make effective the
constitutional mandate. ~That is how pension has been | ooked
upon in D.S. Nakara’ s case, [1983] 2 S.C.R 165. [1045; GH
1046 A]

JUDGVENT:
ClVIL ORIG NAL - JURI'SDICTION: Wit Petitions Nos. 5870-
93/ 81,
Under Article 32 of the constitution of India
W TH
Civil Appeal NO. 2226/85
Fromthe Judgment and Order dated 14. 2. 1984 of the Bonbay
Hi gh Court in Wit Petition No: 4215 of 1983

Yogesbwar Prasad, H Salve, P. H _Parckh, Ms., Ran
Chhabra, Ms. Data Krishnamurthy, M. A Subhashini, A S
Pundir, J.S. Bali, S. Balakrishnan, Prambd Sarup and R S.
Sodhi, for the petitioners.

V. B. Joshi for the Appellant.

The foll owi ng Judgnment of the Court was delivered by

DESAI, J. Pronise of socio-economc justice depicted in
rosy language in Arts. 38, 39 and 41 is being translated
into a real action-oriented programme by the stand taken by
the Union of India and the Mnistry of Finance in this group
of petitions and application for —special |eave which
deserves approbati on and comendati on. Anpngst the negl ected
sections of the society wonmen form a bulk. In that bigger
class widows are possibly the worst sufferers both socially
and econonically. To them a hel ping hand.is extended, for
provi di ng succour sorely needed, by the two statenments made
inthe Court by M. B. Dutta, |earned counsel appearing for
the Union of India and the Mnistry of Finance. Throughout
the course of hearing, M. B. Dutta adopted a positive,
constructive and hel pful attitude and he is equally entitled
to our appreciation.

As a sequel to the decision of the Constitution Bench
of this Court in D.S. Nakara and O hers v. Union of
India(l) a nunber of petitions cane to be filed by persons
claimng to be entitled to the socially beneficent approach
of the Court. One such group conprised
(1) [1983] 2 SCR 165
1044
wi dows of erstwhile Governnent servants who are not in
recei pt of famly pension

Fam |y pension cane to be conceptualised in the year
1950. Wien a Governnent servant die in harness or soon after
retirement, in the traditional Indian famly on the death of
the only earning menber, the w dow or the nminor children
were not only rendered orphans but faced nore often
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destitution and starvation. Traditionally speaking the w dow
was hardly in a position to obtain gainful enploynent. She
suffered the nost in as nuch as she was deprived of the
conpani onship of the husband and also becanme economically

orphaned. As a neasure of socioeconomc justice famly
pensi on scheme was devise to help the widows tie over the
crisis and till the minor children attain majority to extend

them some succour. This appeared to be the underlying
notivation in devising the famly pension schene. It was

liberalised from time to time. The Iliberalisation was
however subject to the condition that the Government Servant
had in his life time agreed that he shall make a

contribution of an anpbunt equal to two nonths’ enolunents or
Rs. 5,000 whichever is |ess out of the death-cumretirenent
gratuity. Those Governnent servants who did not accept this
condition were denied the benefit of fam |y pension schene.

Focussing on ~the liberalisation that was introduced in
1964 it transpires that the widow and the mnor children of
those Governnent servants who died prior to 1964 were not
eligible for the benefit of liberalised schenme. The ot her
class which was left out-of the l[iberalisation schene was
those Government servants who specifically opted out of the
fam |y pension schenme, 1964. The resultant situation was
that since January 1,1964 there were in force two paralle
schenes in operation nanely a) a pre-liberalisation schene
which continued to be in force those who retired prior to
1.1.1964 or those who did not contribute out of the death-
cumretirenment gratuity, roughly styled as non-contributory
schene. The other was the contributory schene. Both these
schenmes are incorporated in Rule 54 and 55 respectively of
the Gvil Services Pension Rules 1972.

The Union of India in its onward march for ushering in
soci oeconom ¢ justice in the formof social security further
took a bold and inmmginative step - on Septenber 22, 1977 by
which the pre condition of two nonths’ emolunent out of

deat h-cumretirenent gratuity was done awnay wi t h.
Recogni sing the need for such a
1045

beneficial change, the nmenorandum introducing the 1977
l'i beralisation recorded the decision of the Union of India
as under:

"The staff side has suggested in the Nationa

Council of the JCN that this fam |y pension is a soci al

security neasure and the enpl oyee should not be called

upon to contribute towards the schene. The matter has
been exanined in the |light of the recomendati ons of
the National Council and the President  is pleased to

deci de that no deduction should be made fromthe deat h-

cumretirement gratuity as a contribution towards the

fam |y pension."

Accordingly since Septenber 22, 1977 the contributory
schene ceased to exist.A very anal ogous situation arose. The
wi dows of the Governnment Servants who had not agreed to make
the contribution in accordance wth the 1964 schene were
denied the benefit of pension scheme and this disability
continued even after the changes introduced in 1977 when the
schene ceased to be contributory. Such w dows noved this
Court in wit petitions. Wdows simlarly situated had al so
filed Wit Petition No. 3749/84 in the H gh Court of
Judi cature at Bonbay.A Division Bench of the H gh Court
rejected the wit petition for reasons, which, in our
opi nion, are wholly untenable but that is beside the point.
We accordingly granted leave to the petitioners whose
petition were dism ssed by the Bonbay H gh Court. Rule nis
was issued in wit petitions filed in this Court.
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It is not necessary to exanm ne the concept of pension
As already held by this Court in nunmerous judgnents that
pension is a right not a bounty or gratuitous paynment. The
paynment of pension does not depend upon the discretion of
the Government but is governed by the relevant rules and
anyone entitled to the pension under the rules can claimit
as a mtter of right. Deoki Nandan Prasad v. State of Bihar
and Ors. (1) State of Punjab & Anr. v. Iqgbal Singh(2) and
D.S. Vakara & Ors. v. Union of India. Were the Governnent
Servant rendered service, to conpensate which a fanmly
pensi on scheme is devised, the wdow and the dependent
m nors would equally be entitled to famly pension as a
matter of right. In fact we | ook upon pension not nerely as
a statutory right but as the fulfilnment of a constitutiona
promise in as nuch as it partakes the character of public
assi stance in cases of unenploynent,
(1) [1971] Supp. SCR 634
(2) [19761 3 SCR 360

1046
ol d- age, 'di-sablenment or simlar other cases of underserved
want . Rel evant rul es nerely nake ef fective t he

constitutional nandate. ~ That is how pensi on has been | ooked
upon in D.S. Nakara's judgnent. At the hearing of group of
matters we pointed out that since the fam |y pension scheme
has become non-contributory effective from Septenber 22,
1977 any attenpt at / denying its benefit to w dows and
dependents of Government servants who had not taken of the
1964 |iberalisation 'scheme by making or agreeing to make
necessary contribution would be “denial of ‘equality to
persons simlarly situated and ~hence violative of Art. 14.
If widows and dependents of deceased Governnent - servants
since after Septenber 22, 1977 would be entitled to benefits
of famly pension w thout the _obligation of " maki ng
contribution, those w dows who were denied the benefits on
the ground that the Governnent servants having not agreed to
make the contribution, could not be differently treated
because t hat woul d be i ntroducing an i'nvi di ous
classification: anong those who would be entitled to simlar
treatnment. When this glaring dissimlar treatnent enmerged in
the course of hearing in the Court, M. B. Dutta |learned
counsel appearing for the Union of India requested fora
short adjournment to take further instructions.

On the next hearing M. B. Dutta nade a statenment on
behal f of Union of India, the relevant portion of which nmay
be extracted:

"Covernnent have examined the matter. ~As the

Fam |y Pension Scherme, 1964 was nade non-contributory

from22.9.1977, Covernment would agree to extend the

benefit of the Famly Pension Schene 1946 to all the
living widows. Paynent to such wi dows nay be made from

22.9.1977 or the date of death of the pensioner

whi chever is later, till the date of death of the

wi dow. The benefit will also be available in 'cases
where the death of the pensioner occurs hereafter.

Adm ni strative procedures are bei ng evol ved to

facilitate identification of w dows of Governnent

pensioners and to lay down the guidelines for the
determ nation of family pensions. The benefit of famly
pensi on nentioned above will not apply to the w dows of

Covernment servants who woul d not have been covered by

the schene even if the schene had been given

retrospective effect.™
1047
Wiile examining the statenent it transpired that certain
clarifications were necessary. 'Comon Cause’ a Society
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which is a petitioner in one petition pointed out certain
aspects of the statement which needed clarification. The
Court directed the the ’'Conmon Cause’ society to send a
letter to the Mnistry of Finance indicating the points on
which clarifications were required by Y them The issues
rai sed by the Society may be sunmed up as under:

"(i) whether the orders will apply to the w dow m nor
son/ unmarried daughter as defined in the rel evant
provi sions of fam |y pension scheng;

(ii) whether the schene of pension as prescribed with
effect from 1.1.1973 will be made wuniformy
applicable to all the eligible persons in the
fam |y pension schene; and

(iii) whet her the benefits of fam |y pension schene
will be nmade avail abl e to al | pensi oners
irrespective of ~the fact whether they had or had
not contributed two nonths’ emolunents in ternms of
the original famly pensi on schene, whi ch
contri bution was subsequently deleted with effect
from?22 9. 1977."

Today when the matter was taken wup for final hearing
anot her statement was submitted by M B. Dutta on behal f of
the of India. The Governnent of India submtted its
clarifications on the afore-nmentioned three points which
reads as under:

"(i) CGovernnments are prepared to gr ant to t he
dependents i.e. mnor sons, etc of the pensioners
governed ' uncl ear pre- 1964 scheme the sane
pensi oners benefits as are admissible to the
dependents under current pension rules.

(ii) It is clarified that Governnent are agreeable to
apply the increased pension rates introduced from
1.1 1973 to all the eligible persons, including

dependents. This will, however, be subject to the
condition that the total anmount admi ssi bl e
(excl uding dearness relief) under the |iberalised
provi sion now being agreed to, will not be nore
than what is admissible to a person covered

1048

under the Rules.

(iii) Governnent have already agreed to the grant

of ar rears of famly pension wth effect from
22.9.77-the date on which contribution of two
nont hs’ enol unents by pensioners was dispensed
with. Persons who are now to be granted the
benefits of fanmily pension will not be required to
contribute two nonths enolunents. Simlarly, no
demand for refund of contribution already nade by
pensi oners- will be entertained,

The clarifications offered are clear, unanbiguous and
wholly satisfactory. Learned counsel appearing . for the
petitioners stated that nothing nore is required to be done
and requested us to incorporate the clarifications subnitted
to the Court. Accordingly these petitions and appeals are
di sposed of in terms as herein above indicated. W order
accordi ngly.

The appeal against the decision of the D vision Bench
of the Bonbay H gh Court is also allowed in the sane ternmns.
This is a happy ending to this extremely hunmane probl em
M L. A Appeal al |l owed
1049




